Congress in passing the Wagner Act, the proper agent for change is Congress. Part I discusses the historical background of the Wagner Act and the purposes of section 8(a)(2). Part II illustrates various types of cooperative representation plans that are prohibited by section 8(a)(2). Part III traces treatment of section 8(a) (2) in the courts to demonstrate that judicial "free choice" analysis is fundamentally inconsistent with existing Supreme Court precedent. Part IV analyzes the competing models and examines the legislative history of the Act to illustrate additional flaws in judicial free choice analysis. Part V addresses the economic and social policy issues surrounding section 8(a)(2), and argues that workers should be allowed to choose either adversarial or cooperative representation.
I. THE WAGNER ACT AND SECTION 8(a)(2)
The Wagner Act grew out of the intellectual and social ferment that followed the Depression. It was designed to quell worker dissatisfaction and industrial strife by encouraging the development of independent labor organizations that, as representatives of a collective employee voice, could bargain on equal terms with employers. 10 To the Act's framers, the greatest threat to the realization of this collective employee power was the establishment of employer-employee representation plans or "company unions."" These organizations differed from adversarial unions in several important respects. First, membership was confined to the employees of a single employer. Second, representatives were chosen from among the employees; there were no outside union negotiators. The employee representatives met with management to discuss not only wages, grievances, and working conditions, but also methods to improve production. Third, management usually provided secretarial help, refreshments and/or other financial assistance. Finally, the employer often, though not always, held veto power over any suggestions proferred." 2 The Act's framers viewed these plans as employer puppet groups designed to frustrate the development of vigorous, independent unions. 11. "Company union" is the term most frequently used to describe these plans, though they went by various names such as "work councils" and "grievance committees."
12. This is only a general description. Employer involvement with, and the degree of independence of, these committees varied greatly. For an example, see NLRB v. Falk Corp., 308 U. S. 453 (1940) .
13. The framers felt that company unions, by their very nature, must be employer dominated. See 79 CONG. REC. 7565, 7569-70 (1935) (statement of Sen. Wagner), reprinted in 2 NLRB, supra note 6, at 2321, 2333-35. Even those commentators who disagree with this proposition seem to agree that those company unions which existed prior to the NLRA were employer dominated. See Note, New Standards for Domination and Support Under Section 8(aX2) , 82 YALE L.J. 510, 514 (1973) [here- Section 8(a)(2) outlawed such plans. It provided that: "It shall be an unfair labor practice for an employer-to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it." 14 Company unions greatly diminished in number after passage of the Act."' In recent decades the majority of 8(a)(2) claims have arisen in a different context. Section 8(a)(2) has been invoked in situations where two or more outside unions seek to become the bargaining representative for a single group of employees. An employer who feels one of the contending unions may be less demanding than the other(s) has an incentive to assist that union in gaining support from workers. The losing union(s) often invoke section 8(a)(2) to prohibit this practice. 1 "
II. COOPERATIVE LABOR-MANAGEMENT ARRANGEMENTS
Cooperative arrangements leading to greater worker input into management decision-making can take various forms, though all require emphasis on informal, personal contact between management and labor. This Part briefly describes four arrangements which have been undertaken in the United States; 1 7 quality control circles, quality of work-life ("QWL") projects, job enrichment and redesign, and Scanlon plans. 1 This Part concludes by outlining an illustrative cooperative representation plan that encompasses the goals of all these techniques and involves employees in all aspects of workplace decision-making.
inafter cited as New Standards]. It is consistent with the thesis of this Note that no one asked the employees whether they felt the organizations were employer dominated. To the framers, employees' free choice of a company union was irrelevant. This is reflected in Senator Wagner's statement that " [t] o argue that freedom of organizing for the worker must embrace the right to select a form of organization that is not free, is a contradiction in terms" (quoted in BNA, NLRB at 50: Labor Board at the Crossroads 18 (1985) ).
14. National Labor Relations Act § 8(a)(2), 29 U.S.C. § 158(a)(2) (1982) . The section also contains a proviso explaining that, subject to rules made by the Board, "an employer shall not be prohibited from permitting employees to confer with him during working hours without loss of time or pay."
Id.
15. In 1935, these organizations accounted for more than 2.5 million workers. See C. SUMMERS 16. See Sturgeon Elec. Co., 166 N.L.R. B. 210 (1967) . These claims are easily covered by section 8(a) (1) , which is discussed infra text accompanying notes 128-29. 17. The techniques described herein clearly violate section 8(a)(2) when applied in non-union settings. For an opposing view, see Participatory Management, supra note 3, at 1765. This issue is discussed infra notes 87-94 and accompanying text. Because of inconsistent treatment of the statute in the courts, however, enforcement has been less than universal. The use of these plans in union settings does not raise 8(a)(2) problems, although one commentator has argued that such plans may violate another section of the Act. E.g., Sockell, The Legality of Employee-Participation Programs in Unionized Firms, 37 INDUS. & LAB. REL. REv. 541 (1984) . In either case, their success in union settings has been limited, due to the structural and cultural issues discussed infra note 140 and Section V.B.2.
18. A more detailed description of these four types of arrangements is contained in Kohler, supra note 2, at 505-10.
Quality control circles, which are modeled on similar Japanese arrangements, are small groups of workers and supervisory personnel, who meet on a regular basis to discuss methods of improving both the production process and the end product. 1 " Each circle is limited to the employees of a single department and addresses only issues of concern within that department. 20 Similar techniques are often employed in QWL projects. Broadly speaking, these may involve any attempt to bring about fundamental change in workplace atmosphere and governance. 21 Such projects often involve the formation of small groups of workers and managers that meet on a regular basis. They differ from quality control circles in that the immediate focus is on making the employees' work-life more fulfilling, rather than on direct product improvement. 22 A particular type of QWL project may involve job enrichment and redesign through the formation of small autonomous work teams. 23 Groups of five to fifteen workers are assigned responsibility for a particular aspect of production. 2 ' Within that area the workers may decide how sub-tasks shall be performed. Thus, instead of performing a single specialized task repeatedly, a worker may have a more diverse range of tasks. The members of the team may also control ordering of production materials, budgeting, hiring, and all other activities related to their function. The goal is to increase worker satisfaction, which is believed to lead to greater productivity. AND POLICIES 43 (1984) (participation-productivity link deceptively simple).
26. This technique was designed by a steelworker named Joseph Scanlon in the 1930's. For a thorough description as well as a discussion of the plan's 8(a)(2) implications, see Murrmann, The Scanlon Plan Joint Committee and Section 8(aX2), 31 LAB. L.J. 299 (1980) . management committee made up of elected representatives from within a particular department. This committee can either reject suggestions or incorporate those which do not involve significant expenditures. Major innovations are referred to a higher level plant-wide steering committee comprised of management and worker representatives from all departments. 27 These arrangements are designed to encourage a spirit of cooperation by involving employees in workplace decision-making. A full-scale cooperative representation plan could involve aspects of all four techniques. For the purposes of this Note, however, the following hypothetical plan is presented: (1) an equal number of representatives of management and labor serve staggered terms of limited duration (six to eight months), so as to involve more people directly; (2) to create some sense of continuity, one representative of each group is elected as chairperson and serves a twelve month term; (3) meetings are held on a weekly or bi-weekly basis; (4) either side may initiate discussion on any topic, including wages, hours and working conditions; (5) minor decisions are decided by discussion, and if necessary, majority vote; (6) management maintains veto power over major decisions; (7) employees are free, at any time, to withdraw in favor of adversarial representation through an outside bargaining representative. 28 III. JUDICIAL HISTORY OF SECTION 8(a)(2) Section 8(a)(2)'s current status is confused due to two difficult issues: (1) whether section 8(a)(2) prohibits cooperative labor-management representation plans with which employees are satisfied, and (2) how broadly the term "labor organization" 9 should be read. Although the Supreme Court has issued definitive answers to both questions, several circuit courts have chosen to ignore the Supreme Court opinions, and have refused to enforce section 8(a)(2) where there is evidence of employee satisfaction with the challenged organization. 
A. Standards for Domination and Support

The Supreme Court and the Newport News Rule
The Supreme Court has left little doubt that even a cooperative plan with which employees are satisfied is prohibited. In NLRB v. Newport News Shipbuilding & Dry Dock Co., 3 " an employer-assisted representation plan had operated to the apparent benefit and satisfaction of employees for over twelve years. The National Labor Relations Board ("Board"), found that the plan violated section 8(a)(2) and ordered that it be disestablished. 3 2 The Fourth Circuit refused to enforce the order, stating that the Board should have considered the overwhelming evidence that the employer's motives were benevolent and that the employees were satisfied with the plan." 3 The Supreme Court reversed, holding that the scheme envisioned by Congress required a strict separation between management and labor. If that separation had not been maintained, then employee satisfaction was irrelevant.
The court below agreed with the respondent that, as the Committee had operated to the apparent satisfaction of the employees . . . it would be a proper medium and one which the employer might continue to recognize for the adjustment of labor disputes. The difficulty with the position is that the provisions of the statute preclude such a disposition of the case. 34 The Court further held that the employer's motive in setting up the plan and degree of involvement with it were equally irrelevant.
[I]t is immaterial. . . that any company interference in the administration of the plan had been incidental rather than fundamental and with good motives. It was for Congress to determine whether, as a matter of policy, such a plan should be permitted to continue in force. We think the statute plainly evinces a contrary purpose, and that the Board's conclusions are in accord with that purpose. 2). If the board finds that the employer has dominated the organization, it will order that it be permanently shut down or "disestablished." In some cases where the Board has found that the employer has merely supported or interfered with the organization, it has ordered the employer to cease and desist, while allowing the organization to affiliate with an outside union and continue functioning. See, e.g., Carpenter Steel Co., 76 N.L.R.B. 670, 673-74 (1948) ; see also B. MELTZER & S. HENDERSON, supra note 15, at 191-92.
33. The court's apparent rationale was that "[tihe purpose of the Act will not be served by destroying an organization that is without doubt the chosen representative of the great majority of the employees." 101 F.2d 841, 847 (4th Cir. 1939) .
34. 308 U.S. at 251.
Id.
The lesson of Newport News is clear. Section 8(a)(2) prohibits employer participation in labor organizations regardless of employee satisfaction, or employer motive and degree of involvement. 36
Section 8(aX2) in the Circuit Courts
The circuit courts that refuse to enforce section 8(a)(2) where there is evidence that employees are satisfied with an employer-assisted representation plan 37 adopt a free choice analysis that contradicts Newport News.
38
In fact, every case that pursues this analysis relies on one or more of the factors that were specifically held irrelevant in Newport News. 39 In Chicago Rawhide Manufacturing Co. v. NLRB, 40 the Seventh Circuit refused to enforce a Board disestablishment order despite clear employer assistance to the challenged organization. The court acknowledged the employer's involvement but held that because the involvement constituted "cooperation" rather than "support," the plan did not violate section 8(a)(2). 4 In order to invoke section 8(a)(2) a party must first show that the challenged plan or committee falls within the definition of "labor organization" contained in section 2(5) of the Act. That definition is written in broad language:
The term "labor organization" means any organization of any kind, or any agency or employee representation committee or plan, in
The others, see supra note 9, ignore it altogether. The most recent free choice case cites Newport News in a footnote and states that the policy considerations which existed in 1939 have changed. See, e.g., NLRB v. Homemaker Shops, 724 F.2d 535, 547 n.12 (6th Cir. 1984) . This is true, but in a question of statutory construction, the only issue which should concern the court is whether the statute has changed.
47. 379 F.2d at 204, 48. In Hertzka & Knowles v. NLRB, 503 F.2d 625 (9th Cir. 1974), the court refused to enforce a Board disestablishment order, stating that "[w]here a cooperative arrangement reflects a choice friely arrived at... we find it unobjectionable under the Act." Id. at 631. In Coppus Eng'g Corp. v. NLRB, 240 F.2d 564 (1st Cir. 1957), the court invalidated a disestablishment order, relying on employee free choice, and an absence of anti-union animus by the employer.
On the other hand, the continuing vitality of Newport News, as well as the irrelevance of majority support for a challenged organization, was recently recognized by Judge MacKinnon in Local 1814, Int. Longshoremen's Ass'n v. NLRB, 735 F.2d 1384 (D.C. Cir. 1984 REV. 247, 247 (1979) . This problem occurs when statutes lay dormant for a long period of time "because lawyers acquiesce, neither lobbying nor litigating against them." Davies, supra, at 229. But the NLRA is not a statute which has lain dormant, or in which lawyers have acquiesced. The Wagner Act has been twice amended, in 1947 and 1959. Moreover, debate about the legitimacy of the Act has recurred frequently since its passage. See infra note 124, for recent scholarly critiques of the Act. In short, the Calabresi/Davies rationale for judicial revision of statutes is simply not applicable to the NLRA. which employees participate and which exists for the purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work. 5 "
Relying on this broad language, the Supreme Court has interpreted section 2(5) to encompass virtually any organization that deals with the subject matter listed therein. In NLRB v. Cabot Carbon Co.,51 the Board had found that an employee committee set up to discuss grievances and working conditions with the employer constituted a labor organization under section 2(5), and that the employer's support of it therefore violated section 8(a)(2). 2 The Fifth Circuit refused to enforce the Board disestablishment order. 5 3 While recognizing that the organization was dominated by the employer, the court held that since it had not actually engaged in "bargaining with" the employer, it did not constitute a labor organization."
The Supreme Court reversed, and reinstated the Board order. After reviewing the legislative history and analyzing the broad language employed in section 2(5), the Court stated that "Congress, by adopting the broad term 'dealing' and rejecting the more limited term 'bargaining collectively,' [in section 2(5)] did not intend that the broad term 'dealing with' should be limited to and mean only 'bargaining with' as held by the Court of Appeals." 5 5
Cabot Carbon and the explicit language of section 2(5) mandate a broad interpretation of the term "labor organization." In 1982, however, the Sixth Circuit undertook a reinterpretation in NLRB v. Streamway Div., Scott and Fetzer Co. 56 In that case the challenged organization was similar in nearly all respects to the Cabot Carbon committee. It dealt with the same subject matter of grievances and working conditions, and was designed to be an ongoing committee that would meet with company officials at regular intervals. 5 " Despite these obvious similarities, the Sixth Circuit upheld the Committee and distinguished Cabot Carbon by stating that the latter "involved a more active, ongoing association between management and employees." 58 The Court neglected to mention that the Streamway committee was designed as an ongoing association, and had 50. 29 U.S.C. § 152 (5) even produced a schedule for the periodic selection of representatives. The Board disestablishment order interrupted operations, and was the sole reason that the committee was not ongoing."
Newport News and Cabot Carbon leave no doubt that section 8(a)(2) should be applied broadly and interpreted to enforce a strict separation between management and labor. The free choice decisions adduce convincing policy reasons for not applying section 8(a)(2). But as the Supreme Court stated in Newport News: "It was for Congress to determine whether, as a matter of policy, such a plan should be permitted to continue in force."° It is now time for Congress, not the courts, to rethink the Act's original design.
IV. THE SYSTEM AND PURPOSES OF THE WAGNER ACT
The implications of the legislative history of the Wagner Act (and its subsequent amendments) 6 1 provoke sharp controversy between defenders of collective bargaining 6 2 and advocates of judicial free choice analysis. 3 If one views "the primary concern [of the Act as] the protection of individual employee rights, ' " 64 the free choice interpretation seems compelling. But this view ignores the Act's historical purposes. The Act clearly endorsed collective bargaining and did not "attempt[ ] to strike a balance between the cooperative and adversarial approaches.1 6 5 59. The Streamway court's section 2(5) analysis is also flawed in another respect. It begins by shifting the focus away from the definitional question of what constitutes a labor organization, and states that "our circuit is willing to reject a rigid interpretation of the statute and instead consider whether the employer's behavior fosters employee free expression and choice." Id. at 293. Thus, the court undertakes the same free choice analysis as the Chicago Rawhide court. Yet even under this analysis the plan should have been struck down. Like the Fifth Circuit opinion that was reversed in Cabot Carbon, the court concedes that the plan is employer dominated: "[T]he Committee was dominated by the Company. It was expressly mandated by the Company, and the Company controlled its composition and its meetings." Id. at 291. In short, the court rejects a "rigid interpretation of the statute," id at 293, and upholds the committee in the name of free choice, while simultaneously admitting that it is dominated by the employer.
308 U.S. at 251.
61. See supra note 1. The Taft-Hartley amendments are discussed infra Section IV.C. The Landrum-Griffin amendments do not affect section 8(a)(2) analysis. 
62.
Competing Theories
Defenders of collective bargaining argue convincingly that the Act endorses a form of representation that excludes cooperative plans." 6 That argument goes as follows: The framers of the Act thought that the interests of management and labor inherently conflict, and therefore that industrial conflict is inevitable. 6 7 The Act's collective bargaining framework was designed to channel and contain this conflict within manageable boundaries. 6 " The parties, not the state, would defend their own interests. Critical to the maintenance of this system was a strict separation between the parties to ensure that each was fully autonomous and therefore competent to contract. 6 9 Section 8(a)(2) guaranteed this separation. 70 In short, the collective bargaining model rests on the essential assumption that the interests of labor and management inherently conflict; 7 ' two essential conditions also exist: a strict separation between the parties, and responsibility on each party for protection of its own interests. Contesting this thesis, the free choice position argues that the framers' primary concern was not the prevention of industrial strife, but the protection of individual employee rights. 7 ' 2 To achieve this purpose, the argument goes, Congress chose to "strike a balance between the cooperative and adversarial approaches," 73 allowing employees to choose the method best suited to their needs. From this premise, the free choice interpretation reaches two conclusions. First, participatory arrangements should be distinguished on the basis of whether the purpose of the arrangement is representational. If an organization's purpose is not representational it does not qualify as a labor organization under section 2(5) and thus should not be subjected to section 8(a)(2) scrutiny. 74 Second, since an important goal of federal labor legislation is "to promote cooperation between management and labor," '75 Rethinking Labor Relations
Analysis of the Free Choice Theory
The premises as well as the conclusions of free choice theory are vulnerable. First, its premise that the Act was designed primarily to protect individual employee rights is virtually indefensible in light of both the Act's legislative history 7 and its historical context. 8 A still more fundamental refutation exists to characterizations of the Act as neutral, such as the aforementioned statement that "the Senate attempted to strike a balance between the cooperative and adversarial approaches." 9 This leads to the conclusion of free choice commentators that the Act allows employees to choose between the two forms of representation. But the first section of the Act clearly states that it is designed to "encourag[e] the practice and procedure of collective bargaining." 80 The essentials of the collective bargaining, or adversarial model are diametrically opposed to those of the cooperative, or "integrative" 8 1 model. The former posits an inherent conflict of interest between management and labor, 82 while the latter sees their goals as compatible. 8 " The former requires two independent, autonomous entities 8 4 while the latter requires integration of the parties. 8 5 The former depends on the parties to represent their own interests, 8 " while the latter depends on state intervention to distinguish cooperation from coercion. Given the diametrically opposite nature of these two models, the Act cannot simultaneously encourage one while remaining neutral between the two. Because it explicitly endorses collective bargaining, the Act cannot support a neutral section 8(a)(2) analysis that turns on a determination of "employee free choice."
The section 2(5) analysis of the free choice position is equally vulnerable. 8 7 It admits that Congress "express[ed] its general desire for a broad 77. See legislative history cited supra note 6. The Act's primary goal-industrial peace-was to be achieved by subjugating individual preferences in order to enhance labor's collective bargaining power. See, e.g 92 An organization need not be representational to deal "in part" with these issues. Even such participatory organizations as quality control circles are labor organizations, since one cannot discuss production processes and worker efficiency without discussing "conditions of work." '9 3 The narrow construction of section 2(5) under the free choice analysis ignores the explicitly stated intention of Congress that it be broadly construed. 94
B. The Purposes of the Wagner Act
The primary concerns of the Act's framers, when viewed in light of the collective bargaining and free choice analyses, offer further support for the conclusion that the Supreme Court correctly interpreted section 8(a)(2) in Newport News.
Prevention of Economic Warfare
As discussed above, the legislative history and historical context of the Act leave no doubt that the Act's primary purpose was the prevention of operation of labor-management committees outside the scope of section 2(5)." Participatory Management, supra note 3, at 1763. The framers of the Act recognized that it would be ludicrous to attempt to cut off all avenues of communication in the workplace. Hence they left such avenues open under the proviso to section 8(a)(2). Much of the legislative history that confirms this fact is misinterpreted to support this free choice commentator's thesis. 93. It is also unrealistic to suggest that groups of managers and workers will meet without at some point discussing the other broadly defined issues in section 2(5). This free choice commentator concedes the point, stating that "[i]ndividual employee grievances, or labor disputes generally, may arise tangentially." Participatory Management, supra note 3, at 1764. The writer adds that groups '.usually avoid becoming mired in the discussion of such potentially divisive matters," but offers only Practically 70 percent of the employer-promoted unions have sprung up since the passage of section 7(a) of the National Industrial Recovery Act. The testimony before the committtee has indicated that the active entry of some employers into a vigorous competitive race for the organization of workers is not conducive to peace in industry. 99 Thus, acceptance of the free choice analysis would sanction precisely the competition that the Act was designed to prohibit."' 0 Section 8(a) (2) was specifically inserted to ensure that the Act's system of collective bargaining through outside unions would not be circumvented by allowing employers to offer an "in-house" choice. The free choice envisioned by the Act's framers was the choice among organized outside unions. 
Equalization of Bargaining Power and the Encouragement of Collective Employee Action
A company union, whether freely chosen or not, is by definition restricted to a single employer."' To the framers of the Act this inherent restriction on collective employee action was as great a peril as employer domination. It is beyond dispute that one of the Act's basic objectives was to increase the bargaining power of workers; the framers thought that without collective employee action to balance the strength of industry-wide employer trade associations, workers would be unable to protect their rights through collective bargaining. As Senator Wagner pointed out:
The company union has improved personal relations, group-welfare activities, discipline, and the other matters which may be handled on a local basis. But . . . the wage question is a general one whose sweep embraces whole industries, or States, or even the Nation. Without wider areas of cooperation among employees there can be no protection against the nibbling tactics of the unfair employer
102
The free choice analysis is clearly inconsistent with this objective of the Act. Whether employees are satisfied with a company union or not, it is still-by its restriction to a single employer-antithetical to the promotion of collective employee action on a regional or national scale.
C. The Taft-Hartley Amendments and the Rejection of Section 8(dX3)
Prior to the passage of the Taft-Hartley Amendments to the Wagner Act in 1947, Congress reconsidered the exclusive terrain it had given to the collective bargaining model. A proposed amendment stated that no finding of an unfair labor practice would be based on:
Forming or maintaining by an employer of a committee of employees and discussing with it matters of mutual interest, including grievances, wages, hours of employment, and other working conditions, if the board has not certified or the employer has not recognized a representative as their representative under Section 9.1"3
This proposal was strongly objected to in the House Minority Report.
101. 79 CONG. REc. 7565, 7570 (1935) , reprinted in 2 NLRB, supra note 6, at 2321, 2333 (statement of Sen. Wagner) (company union "because of its intrinsic composition, it is not well suited to extend its cooperative activities beyond the bounds of a single employer unit").
102. 78 CONG. REC. 4230 (1934) ACT, 1947 ACT, , at 31, 56 (1948 These strong objections won out and section 8(d)(3) was removed from the final bill. The consideration and rejection of this amendment reflects the understanding of a later Congress that the Wagner Act did not previously allow such plans. It is a principle of statutory construction that later legislative comment on an earlier bill is considered to be an expert opinion on that bill. 0 5 Moreover, because the architect of the 1935 Act, Senator Wagner, was still in the Senate in 1947,06 the 80th Congress can be presumed to have understood the earlier legislation. 0 In Cabot Carbon the Supreme Court rejected the argument that another of the Taft-Hartley amendments had the effect of allowing cooperative plans, stating that "the conferees specifically rejected all attempts to [amend the provisions in subsection 8(a)(2)] and had left its prohibitions 'unchanged.' "'08 Because only eight years earlier in Newport News the Supreme Court had issued a definitive interpretation of section 8(a)(2), leaving these provisions unchanged demonstrated Congress' understanding that section 8(a)(2) enforces a strict separation between management and labor. 10 Thus, both legislative history and Supreme Court interpretation lead to the conclusion that section 8(a)(2) was intended to prohibit com- 107. One free choice commentator argues that the Taft-Hartley amendments were "clearly intended to expand opportunities for labor-management cooperation." See Participatory Management, supra note 3, at 1767. For this the author relies on a proviso to section 9(a) of the Senate Bill which stated that individual grievances could be presented to the employer and adjusted without the bargaining representative present. Id. at 1766 n. 171 But this section, which is now codified at 29 U.S.C. § 159(a) (1982), also contains a second proviso: "Provided further, That the bargaining representative has been given opportunity to be present at such adjustment." Id. Thus, it presupposes that collective bargaining is in effect. Had this section actually accomplished a fundamental change in the Act-cooperative representation-it is difficult to see why it allowed the adversarial bargaining representative to be present. Rather, the section should simply be read as a matter of convenience; it ensures that employees will not have their grievance hearings held up simply because the bargaining representative is unable to be present.
108. 360 U.S. at 217. 109. See N. SINGER, supra note 105, § 48.18 ("Generally the rejection of an amendment indicates that the legislature does not intend the bill to include the provisions embodied in the rejected amendment.").
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The Yale Law Journal pany unions whether those unions were freely chosen by the employees or not.
V. RETHINKING THE ADVERSARIAL MODEL Judicial revision's inconsistency with the Act's collective bargaining system heightens the need for congressional reform. Legal literature has focused on whether the Act allows cooperative representation.'" But economists,"' politicians," 2 and government officials.. have begun to address the more important question: Why is cooperative representation a good idea?
Underlying the framers' concern with controlling industrial violence was a pragmatic consideration-ensuring the economic health of the United States. As the preamble to the Act clearly states, "protection by law of the right of employees to organize and bargain collectively safeguards commerce from injury, impairment, or interruption, and promotes the flow of commerce by removing certain recognized sources of industrial strife and unrest. and accompanying text. This is not to suggest that exploitation of workers and resulting industrial strife is not still a concern. The suggestion is merely that the threat is not what it was in 1935, and attempts to exploit workers can be handled on a case by case basis rather than through the wholesale prohibition on cooperation accomplished by section 8(a)(2).
116. 
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mentator has emphasized: "America is engaged in a global economic contest of great risk . . . we are now inextricably engaged in the international economy.1 117 It is in this context that Congress must ask itself whether the adversarial model is still effectively serving the interests of America's workers and managers. That model posits that the interests of workers and managers inherently conflict. 1 1 ' But in an era of increased economic competition from abroad, the interests of American workers and managers are quite often compatible.
Cooperative representation may have a wide variety of economic benefits. These range from breaking down the counter-productive culture of enmity that characterizes American labor relations to enhancing the quality of work-life and increasing American competitiveness in international trade. 19 Some of these benefits appear almost certain, while others are more speculative. More fundamentally, however, the argument for repeal raises questions about the nature of group conflict in a pluralistic society. While the social implications of repeal cannot be fully explored here, the inquiry can be begun.' 2 0
A. A Proposal for Change
In light of Japan's economic success since World War II, the temptation is great to argue for a complete reordering of America's labor laws, and adoption of the Japanese model. But America is not Japan, and that argument fails to account for the different cultures and values of the two societies.' 21 America cannot adopt the Japanese model, but we can learn a lesson from it: Cooperation, where possible, is preferable to confrontation. On the issue of international competition the interests of American labor and management are compatible, perhaps identical. A growing trade deficit and a decreasing share of world markets hurts both parties. However, the domestic distribution of capital involves more antagonistic interests. The labor representation scheme for the 1990's must recognize this diversity of interests.
Moreover, the broad generalizations "labor" and "management" can be misleading. In 1935, America's economy was largely industrial. 22 Feb. 2, 1987, at 18. 120. The conclusions drawn on these issues in Kohler, supra note 2, at 548-51, are addressed infra note 129 and Section V.C.2.
121. An interesting discussion of how differing values and attitudes in American and Japanese culture affect business relationships is contained in W. OUCHI, supra, note 4, at 48-59; see also Your Next Boss May Be Japanese, supra note 119, at 42.
122. Cf Schrank, Are Unions an Anachronism?, HARV. Bus. REV., Sept.-Oct. 1979, at 107;  however, the economy and workforce are more diverse. A variety of people in our society perform a variety of jobs in areas ranging from agriculture to manufacturing, from energy to high technology and services. 123 Again, the labor representation scheme for the 1990's must recognize this diversity of work contexts.
Commentators from a variety of perspectives have recognized problems with the Act. 1 2 4 Some have questioned its very existence. 2 5 The prescription herein is not so radical. This Note argues for a broadening of the Act's notion of "collective empowerment. 1 26 Workers should be given the choice between adversarial and cooperative representation. Specifically, section 8(a)(2) should either be repealed, or amended to clarify that it prohibits management coercion or domination, but that it does not prohibit truly cooperative representation or worker participation plans. Enforcement of the prohibition on coercive or employer-dominated plans should be handled by the courts on a case-by-case basis." ' If section 8(a)(2) were repealed, employer domination or coercion would still be covered under section 8(a)(1) of the Act, which makes it illegal for an employer "to interfere with, restrain, or coerce employees in G.HART, supra note 112, at 20 (both discussing changes in workforce and economy over last several decades).
123. Id. at 23.
124. An underlying issue in all these commentaries is the legitimacy and/or utility of the Act's goal of collective empowerment. Critical legal scholars have found fault not only with the structure of the exercise of [their right to organize]." 1 " 8 Employer domination or coercion would clearly "interfere with" and "restrain" employees, and would thus violate section 8(a) (1) . Whether Congress chooses amendment or repeal, the result will be the same. Labor and management will be free to cooperate, but oppressive employers will not be able to dominate. 29 
B. Structural and Cultural Impediments to Cooperation
The Labor-Management Dichotomy
To understand the social and economic implications of repealing section 8(a)(2) it is necessary to understand the current impediments to cooperation, as well as their long-term effects. The primary structural impediment is the labor-management dichotomy, the enforcement of which is the sole function of section 8(a)(2). The adversarial model requires a strict separation between management and labor. 1 30 The maintenance of that separation requires clearly defined roles for each group. The Supreme 128. 29 U.S.C. § 158(a) (1) (1982) . 129. In Professor Kohler's view, the adversarial model is the only acceptable representational alternative. Kohler, supra note 2, at 550. He portrays the cooperative model as merely a subtle tool for management subjugation of worker self-determination, and concludes that participatory techniques "can be viewed as devices that are more manipulative than democratic in intent." Id. at 547. He bases this conclusion on the assertion that the idea of worker participation was originally advanced, in the early part of this century, on behalf of management. Id. at 516, 547. Thus, Professor Kohler's thesis rests on two assumptions: first, that cooperative techniques are designed to manipulate workers, and second, that workers will be manipulated by them.
Concerning the first assumption, it is difficult to see Professor Kohler's basis for this universal generalization about management intent. Moreover, contrary to his characterization, worker participation is not the exclusive creation of manipulative management theorists, but rather traces its roots to a number of sources, including socialist theory. See, e.g., Strauss & Rosenstein, Workers Participation: A Critical View, 9 INDUS. REL. 197, 201-02 (1970) . Even among the "human relationist" school, acceptance by workers of management's goals was to be achieved by satisfying workers' needs, not by subjugating them. T. KOCHAN, COLLECTIVE BARGAINING AND INDUSTRIAL RELATIONS 10-11 (1980) (human relationists concerned with "assuring that the goals of employees were also being achieved"). Finally, even if early advocates of participation had intended to use these devices to manipulate, it does not follow that workers and managers who today are truly interested in cooperation should forever be restricted from using them.
Professor Kohler's second assumption-that workers will be manipulated-presents an unflattering vision of workers' ability to identify and assert their own interests. His statement that "integrative devices may help to promote the belief in and acceptance of managerial authority amongst employees by making them feel as if they have a share in its exercise," Kohler, supra note 2, at 547, suggests that employees are incapable of recognizing that they are being manipulated. Yet, Professors Getman, Goldberg & Herman have demonstrated in their empirical work that workers are neither unsophisticated about their right to unionize, nor easily manipulated by management. See, e.g., J. GETMAN, S.
GOLDBERG & S. HERMAN, UNION REPRESENTATION ELECTIONS: LAW AND REALITY 140-41
(1976) (discussing general ineffectiveness of employer attempts to influence unionization votes).
Professor Kohler frames the issue as if repeal of section 8(a)(2) will mean the end of collective bargaining. Kohler, supra note 2, at 545-51. But if, as the evidence suggests, workers can recognize manipulation and exercise an informed choice, then repeal will allow workers to choose either adversarial or cooperative representation. Moreover, employer domination or coercion can be handled by the courts on a case-by-case basis. Thus, repeal is not an "all or nothing" choice between the two models. Rather, it would leave that choice to the workers.
130. See Collective Bargaining, supra note 7, at 1674-76.
Court subscribed to this dichotomy and endorsed the Board's test of managerial status in NLRB v. Bell Aerospace. 131 Under that test, managers "formulate and effectuate management policies by expressing and making operative decisions of their employer."'-2 Thus, the role of the manager is to make the discretionary decisions that set company policies. These decisions fall outside the realm of labor's role in the dichotomy. Section 8(a)(2) reinforces the dichotomy by outlawing the formation of cooperative organizations through which employees can participate in discretionary decision-making.
The Adversarial Culture of American Labor Relations
The ugly history which gave rise to the Wagner Act, 3 3 combined with the enforced labor-management dichotomy, has resulted in the development of an adversarial culture in American labor-management relations. Justice Douglas' stirring dissent in Packard Motor Co. v. NLRB T ' 3 typifies this attitude. Lamenting a breakdown in the dichotomy, he warned that "management and labor will become more of a solid phalanx than separate factions in warring camps." '35 As one commentator notes, United States labor history has been marked by "a trade unionism that was militant in organizing industry and establishing an adversary position in that work setting."' 6 This statement must be qualified by the recognition that employers bear equal responsibility for this traditional adversarial posture. Moreover, in the climate of the 1930's an adversarial posture was necessary to solidify worker support.
This culture is as important as the structure of the Act in inhibiting the growth of labor-management cooperation.' 37 Unions and management need not remain hostile. Two parties can vigorously represent opposing interests without the deep-seated enmity that characterizes the American labor scene. Labor-management cooperation can occur both in and out of the collective bargaining context. Nonetheless, without repeal of section 8(a)(2)-and a softening of the labor-management dichotomy-it is unlikely that the "warring camps" will be able to break out of their counterproductive relationship. The structure of the Act enforces an adversarial framework. The strict separation of the parties, embodied in the labor- 131. 416 U.S. 267 (1974) . 132. Id. at 286 (quoting Palace Laundry Dry Cleaning, 75 N.L.R.B. 320, 323 n.4 (1947) Id. at 494 (Douglas, J., dissenting) . This dissent became the intellectual underpinning for Bell Aerospace.
136. Schrank, supra note 122, at 110. 137. For a source which discusses the effects of this culture and the prospects for change under current law, see generally Schlossberg & Fetter, supra note 113. management dichotomy, focuses the conflict; the intricate regulations and formal processes of collective bargaining create a highly formalized milieu in which the parties interact. Section 8(a)(2)'s restriction on cooperative dealing further inhibits communication.
Modern economic conditions put a premium on labor-management cooperation. Between 1950 and 1983, the United States dropped from first to last in relative productivity among the twelve countries indexed by the Department of Labor. 13 8 At the same time, market competition from these nations, and with it the U.S. annual trade deficit, has dramatically increased. 13 Both labor and management have an interest in addressing these economic realities. But for cooperation to be effective-in or out of the union setting-the statutorily reinforced culture of distrust must be broken down. 40 Even where a union has been certified, an employer is only required to bargain over a limited number of mandatory bargaining subjects. 1 41 Because of the adversarial nature of the interaction, the employer is unlikely to be willing to discuss other "permissive" subjects that concern workers. In a cooperative plan both parties have entered the relationship voluntarily, and thus both have an interest in seeing it maintained. If employers are not sensitive to workers' concerns, the workers can opt-out in favor of collective bargaining. In this context, an employer is likely to consider all areas of employee concerns, rather than begrudgingly discussing only those issues over which the law mandates dialogue.
Legislative revision of section 8(a)(2) will send a clear message to both labor and management that Congress is willing to endorse cooperation as part of a new economic program. This is a benefit which isolated judicial revision can never produce.
1 42 Significant steps toward a more constructive relationship between unions and management have already begun. 143 The 415, 431 (June 1985) . While productivity in the United States has increased slightly in the past three years, the rate of growth has not kept pace with that in other countries. L.J. 487, 491 (1980) ("conflict between the coooperative mode of QWL and the adversary mode of traditional collective bargaining can limit the viability of the QWL effort.").
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141. See NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 349 (1958) (adopting mandatory-permissive distinction).
142. The importance of this symbolic message is discussed supra note 127. 143. See, e.g., Schlossberg & Fetter, supra note 113, [14] [15] [16] [17] ("certain segments of the labormanagement community are becoming 'partners in the enterprise.' ").
to a primarily service economy is likely to prove permanent. Yet the Act, by its own terms, was designed to deal with "industrial strife." 1 5 It is difficult to justify restricting representation to a form that was designed for industrial workers, in an economy where three of four jobs are nonindustrial.
The change in workforce composition has been accompanied by a broadening of workers' job related concerns. Perhaps because of the success of unions in securing higher wages, workers have expanded their concerns into other areas as well. While wages and other "bread and butter" issues may still predominate, 5 2 there is evidence that workers are also concerned today with the quality of life in the work environment.' 5 8 This evidence has considerable import for the adversarial model. As Senator Wagner repeatedly emphasized, the adversarial model's solution to the problem of substandard wages would come at some cost to the quality of work life.' When he argued for the inclusion of section 8(a)(2), he recognized that company unions had improved employer-employee relationships.'
5 Today even Professor Kohler-a vigorous opponent of repeal-concedes that the cooperative model "has undoubtedly served both to make work less oppressive and the atmosphere of the workplace more humane."'" Workers may spend a quarter to a third of their adult lives on the job. Thus, the quality of work-life is an important issue. As Judge Wisdom has observed, section 8(a)(2) "erects an iron curtain between employer and employees . . . preventing the development of a decent, honest, constructive, relationship between management and labor. '1 5 7 Certainly,  there is an advantage to allowing workers and management to cooperate in working out their differences, rather than forcing them to communicate, if at all, through the formalized and adversarial process of collective bargaining. As Professor Fried points out, section 8(a)(2) imposes "a flat requirement of a particular kind of association, a kind of association that in some circumstances none of the parties involved may prefer.' 
b. Participation and Productivity
As discussed earlier, the United States faces significant economic competition. 5 9 Yet our productivity growth has fallen dramatically in relation to our competitors. While the results are not conclusive, there is evidence that worker participation in management enhances productivity in several ways."' 6 First, worker participation involves larger numbers of people in thinking about, identifying, and solving problems.'
The labormanagement dichotomy, by restricting decisionmaking to managers, ignores-and via section 8(a)(2) outlaws-the creative and intellectual contributions of workers. Second, by increasing worker satisfaction, participation may also improve individual productivity.' 62 Third, worker participation may increase productivity by enhancing cooperation among actors in the service sector workplace. The labormanagement dichotomy recognizes only the type of work arrangement that has traditionally inhered in industrial manufacturing-a hierarchical structure in which management exercises complete control over the actions and activities of labor. But as one commentator has noted, "[t]he demarcation of class lines in service sector workplaces is never as clear as it was in the old factory."' 6 " It is difficult to draw a clear line as to who "formulates and effectuates management policies" in the service context. The effective functioning of a service sector workplace requires coordination among the discretionary decisions made by actors at various levels. Because section 8(a)(2) inhibits cooperation in the service sector workplace, repeal may enhance productivity.
Social Implications
As one commentator has put the issue, the argument over section 8(a)(2) involves a basic choice about societal governance. 6 terms of class struggle within a pluralistic society, fundamental questions about our institutions of self-rule arise. How, ideally, would we as a society like to see differing groups resolve their differences? Do we want to compel them to act as adversaries and to statutorily restrict them from resolving their differences through cooperation? Do we want to enforce their separation rather than allowing their integration?
Relative to other group struggles in American society, manager-worker relations have lagged far behind. Whereas race and gender relations have advanced markedly in the last half-century, advances in labor relations have been inhibited by the Act's restriction on cooperation. The militant posture of labor in the early 1930's unquestionably played an essential role in securing passage of the Act and the resulting workers' rights. 16 In the context of near revolutionary industrial violence which preceded the Act's passage, the adversarial model was not only appropriate, but was probably the only reasonable representational alternative.
Yet, accepting the validity of the Act's premises in 1935 does not confirm that present social conditions still justify section 8(a)(2)'s restriction on cooperative labor-management relations. To begin, societal values have changed. 1 "' Whereas American society tolerated worker exploitation in 1935, it also countenanced legally enforced segregation until the 1960's, as well as gender restricted franchise earlier in the century. One cannot conclude that our society would accept these injustices today. But the answer need not rest on analogy alone. Societal recognition of the basic human right to decent wages and working conditions is reflected in such statutes as the Fair Labor Standards Act," 8 the Occupational Safety and Health Act,"' and the Employee Retirement Income Security Act,' 70 as well as system underlie many labor law decisions).
166. Similarly, the fear engendered in white America by radical black groups was important in securing rights for black people in the early decades of the civil rights movement. This point was raised recently during the planning for the opening of a Black Panther Archives. In the words of Kathleen Cleaver, a former Black Panther leader: "The willingness of the white establishment to accept black politicians who already were willing to work within the system was accelerated and encouraged by activities of a very, very revolutionary group like the Black Panthers." New Haven Register, Oct. 19, 1986, at A13, col. 1. common law developments such as the "wrongful discharge" tort 171 and the demise of the contract at will.
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The interests of labor and management will sometimes, perhaps often, diverge. But does this justify forcing them to interact in a static, formal, adversarial relationship? In virtually all other group struggles within our society, we have chosen to let the struggle evolve. While these struggles continue, the relationships have changed-as has the tenor of each conflict. Why then have we locked labor-management relations into an adversarial framework for the past half-century? Although the answers lie beyond the scope of this inquiry, these questions are relevant to the section 8(a)(2) debate, and involve issues that are fundamental to the character of American society.7' 7
D. The Future of the American Union
A final point to be considered is the contention that repeal of section 8(a)(2) will mean the end of the American union. This position ignores the strong commitment to unionism in the industrial and public sectors, however, and underestimates the importance of a union presence to the effectiveness of cooperative representation. Adversarial unionism will still play an important role in a two-pronged labor representation scheme.
Although the adversarial model does not serve the needs of all American workers, it can serve the needs of some. Many policy reasons that favor cooperative plans apply with particular force to the service sector. Unions originated, and continue to have success, among industrial workers. While the unionized sector of the non-agricultural workforce declined from a zenith of forty-one percent in 1947"" to less than twenty percent in 1982,' 75 the commitment to unionism within the industrial sector has not flagged. Likewise, unions have had considerable success in organizing public sector employees. '7 There is nothing to suggest that repeal of sec-tion 8(a)(2) will lessen the commitment to unionism among these workers.'" Moreover, cooperative representation would be considerably less effective without a vigorous union presence. Just as worker and manager interests do not always conflict, neither do they always coincide. There will undoubtedly continue to be situations where an adversarial presence in the workplace is necessary to protect worker interests. The cooperative ideal presented in Part II of this Note depends on workers' freedom to withdraw in favor of collective bargaining. This is essential to counter-balance management's veto power over major decisions. A convincing argument that cooperative plans would signal the end of unions would significantly weaken the argument for repeal.
Opponents of repeal might argue that the proposal unfairly relies on unions for enforcement, while at the same time undermining their strength. There are two answers to this objection. First, it is not clear that repeal will weaken unions. Cooperative plans are most likely to be implemented in the service sector. Unions have had little success in organizing service sector workers. Even without repeal, these workers are not likely to adopt collective bargaining.
1 78 Second, the ultimate goal of a labor relations scheme is to benefit workers. Unions are one-thus far the primary-instrument through which that task has been accomplished. If a two-pronged (adversarial and cooperative) system creates an overall benefit to workers, it should not matter that it might slightly weaken the independent strength of one of its instruments. Repeal of section 8(a)(2) will not mean an end to collective bargaining. Instead, it will lead to a more sophisticated two-pronged system designed to meet the needs of the 1990's workforce.
VI. CONCLUSION
The adversarial model of collective bargaining has been effective within its sphere. But changes in the workforce, the economy, and society limit that sphere. The economic and societal conditions of the 1990's will require the adoption of diverse types of representational forms to meet the 177. The actual number of industrial jobs has not declined in the last 25 years. Rather, the decline in the percentage of the workforce in the industrial sector has been relative to the growth of service sector jobs. See, e.g., Kutscher & Personick, supra note 149, at 4. 178. The difficulty in organizing service sector workers reflects a difference in attitudes between that group and industrial workers. The AFL-CIO's chief organizer, Charles McDonald has noted that industrial workers tend to prefer a "tough" or adversarial image in dealing w!th employers. Yet, it is precisely this image which hampers organization of service sector workers, who tend to view unions as too confrontational. Noble, Labor's New Chief Organizer, N.Y. Times, Oct. 21, 1986 , at B6, col. 3; see also, Schrank, supra note 122, at 112 (discussing difference in attitudes between bluecollar and service sector workers).
needs of different groups of American workers. While judicial efforts to revise section 8(a)(2) can accomplish this change, these decisions directly override the intent of Congress in passing the National Labor Relations Act. The proper agent for change is Congress, which should repeal section 8(a)(2) and legalize cooperative representation.
